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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on Novenber 19 through 21, 1997, in Tallahassee, Florida, before
J. D. Parrish, a designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.
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STATEMENT OF THE | SSUES

Whet her the Petitioner, Bethesda Menorial Hospital, Inc.,
(Bethesda) is entitled to a certificate of need (CON) in order to
convert three general acute care beds for use as Level II

neonatal intensive care unit (N CU beds.



PRELI M NARY STATEMENT

This case began when Bethesda filed an application with the
Agency for Health Care Adm nistration (AHCA or Agency) for a CON
to develop a three-bed Level 1Il NICU. This CON was assigned
nunmber 8235. The proposed NICU was to be | ocated at Bethesda’s
existing facility in Pal mBeach County, Florida, the Agency’s
District 9. In its prelimnary review of the request, the Agency
denied the application, and the instant proceedi ng ensued as
Bet hesda tinely filed a Petition for Formal Admi nistrative
Hear i ng.

Prior to hearing, the parties filed a Prehearing Stipulation
whi ch outlined statutory and rule criteria which the applicant
has net, or which are not at issue in this proceeding. Mre
specifically, as stipulated, the following criteria are net, or
are not at issue: Section 408.035(1)(a), ( ¢), (e), (f), (9,
(h)y, (i), (j), (k), (M, (n), and (0), Florida Statutes; Section
408.035(2)( ¢) and (e), Florida Statutes; Rule 59C1.042(3)(e),
(f), (g9), (h), and (k), Florida Adm nistrative Code; Rules 59C
1.042(4), (6), (8), (9), (10), (11), (12), and (13), Florida
Adm ni strative Code. Accordingly, the findings of fact herein
address only those provisions which remain at issue.

At the hearing, the parties offered witnesses and exhibits
which are nore particularly chronicled in the transcript of these
proceedi ngs. Such transcript was filed with the D vision of

Adm ni strative Hearings on Decenber 15, 1997. By stipulation,



the parties agreed to file their Proposed Recommended Orders by
January 14, 1998. Such proposals have been considered in the
preparation of this order.

Additionally, Petitioner filed as supplenental authority, a
copy of a recent pleading fromthe appeal of DOAH Case No. 97-
1161. Such docunent was filed on February 13, 1998, and, as it
related to the issue of whether the Agency may deviate fromits
rul e-mandated unit size, has been considered in the preparation
of this order.

On February 17, 1998, the Florida Statutory Teaching
Hospital Council, Public Health Trust of Dade County, Florida, as
Jackson Menorial Hospital, Mam Children's Hospital, and Al
Children's Hospital filed an Am cus Argunent in response to the
Proposed Recomended Order submitted by Bethesda. Such argunent
has not been considered. MNone of the hospitals nanmed therein
filed for, nor received, leave to file such Am cus Argunent in
t he instant proceeding.

FI NDI NGS OF FACT

1. The Agency for Health Care Adm nistration is the state
agency charged with the responsibility of review ng applications
such as the one at issue in this proceeding.

2. The parties have stipulated that whether or not the
subj ect application should be approved nust be deci ded upon a
wei ghi ng and bal ancing of all pertinent statutory and rule

criteria.



3. Bethesda’'s letter of intent and application for CON were
tinely filed in an appropriate batching cycle.

4. Bethesda is a 362-bed acute care hospital located in
Boynt on Beach, Pal m Beach County, Florida. As such, it is
| ocated within the Agency’'s District 9.

5. The approval of the CON at issue would all ow Bethesda to
convert three of its existing acute care beds to Level 111 N CU
beds.

6. This approval would expand Bethesda’s existing NICU from
12 beds, which are designated Level Il N CU beds, to a total of
15 beds for the conbined N CU

7. Bethesda received a CON for its existing NICU in 1985.
Fromits inception, the unit has been staffed and equi pped for
t he highest level of NICU care and, in fact, performed Level I
care until 1995 when the Agency ordered it to stop admtting
babi es of |ess than 1000 granms in weight.

8. At the tinme of the original approval of the Bethesda
NI CU, the Agency did not distinguish between Level Il and Level
11 N CU beds. Neverthel ess, Bethesda staffed and equipped its
unit based upon the highest |evel of care because of the
popul ation it has historically served.

9. Later, as the Agency devel oped nore distinct guidelines
between Level 11 and Level IIl N CU beds (as well as a statew de

bed- need net hodol ogy), Bethesda found it could not technically



continue to do what it had historically done, i.e., serve a Leve
1l newborn.

10. Bethesda has historically served these Level I
newbor ns because it is under contract with the Pal m Beach County
Public Health Unit (PHU) to care for indigent nothers and at-risk
babi es.

11. This agreenent to serve indigent nothers and at-risk
babi es has resulted in a significant nunber of babies being
delivered at Bethesda requiring neonatal intensive care at al
| evel s.

12. Until 1989, Bethesda was the only hospital to provide
obstetrical care in the southern portion of Palm Beach County,
much | ess make exceptional provision for indigent birth nothers.

13. As it devel oped, Bethesda provided quality obstetrical,
pedi atric, and neonatol ogy services in an area of Pal m Beach
County where other providers were |ess than enthusiastic about
t he market.

14. Except for St. Mary's Hospital in the northern portion
of the county, no other provider has extended services to the
i ndi gent as denonstrated by Bet hesda.

15. Moreover, Bethesda has offered to condition its CON
approval on the provision that it render a m ni mumof 35 percent
of the facility's entire NICU patient days, including Level |
and Level 111, to Medicaid/charity patients. Thus, a major

enphasis of this application is care for the indigent.



16. O all patients cared for in the south Pal m Beach
County neonatal prograns, ninety-nine percent are indigent.
VWil e a provider may receive reinbursenent for certain services
(from Medicaid or local health district funds), the patients
t hensel ves (birth nothers and babi es) are indigent.

17. Additionally, one-third of the pregnancies processed
t hrough the PHU are high-risk due to diabetes, infectious
di seases, or other conplications.

18. As a logical consequence of the conplications with the
birth nother, the babies born through the PHU programtend to be
si cker than average.

19. Wil e Pal mBeach County has denonstrated a remarkabl e
i nprovenent in providing pre-natal care to birth nothers and
thereby inproving at-risk results, Bethesda continues to play a
critical role in extending care to this needy popul ati on.

20. Bethesda is the exclusive hospital used by the PHU in
south Pal m Beach County. It is utilized because it is
geographically | ocated near the patient popul ation. Further,

Bet hesda’s reputation in this coomunity makes it attractive to
t hose in need.

21. Bethesda is engaged in a three-way partnership with St.
Mary's Hospital and the PHU to lower infant nortality in the
county. They have created an integrated care plan for south Palm
Beach County maternity patients. Bethesda, physicians in the

community (including obstetricians, gynecol ogi sts, neonatol ogi sts



and pediatricians), and the PHU have worked together for 11 years
to make sure that protocols are available so that pre-natal care

is available to all who need it. These parties work closely with
Heal t hy Mot her s/ Heal t hy Babi es and ot her voluntary organizations

to bring patients to the PHU or to Bethesda.

22. The PHU physicians and m dw ves deliver between 800 and
1,000 babies a year. About 25 percent of these babies fromthe
sout hern portion of the county will require sone kind of Level |
or Level 11l NICU care during their stay in the hospital. Thus,
200 to 250 babi es needing NI CU care cone through the PHU each
year .

23. It would al so be expected that non-indi gent nothers
fromthe southern portion of the county woul d deliver babies
requiring N CU care.

24. Bethesda plans to open outlying health clinics to
enhance services offered to local comunities wthin the Bethesda
zip codes. These progranms or clinics are expected to result in
an estimated 20 percent increase in the volume of indigent
pregnant wonen served by Bet hesda.

25. The availability of services to the |local conmmunities
may al so assist patients to keep their schedul ed appoi nt nents.
There is a difference between the nunber of patients scheduled to
see PHU physicians and those who actually show up, due to the

i nconveni ence and financial burden of getting to the health unit.



Having the clinic |ocations readily available may alleviate the
i nconveni ences to the indigent nother.

26. Under the present circunmstances, when a Level 111 baby
is delivered at Bethesda it nust be transferred to another
facility.

27. These transfers create a major burden for the birth
nmot her. Renenbering that the nother would not typically be
transferred wwth the child (and would not require the extended
stay sone neonates demand), the issue of transportation for the
parent may be i nsurnountabl e.

28. For exanple, in order to | eave a convenient |ocation to
visit once or twice a day, an indigent nother nust arrange
transportation to and fromthe Level I1Il facility where the baby
has been sent. This may entail additional expenses for the
parent such as | ost wages or extending tinmes for babysitters
wat chi ng other children in the hone. These additional expenses
may be nore than the indigent famly can bear.

29. The nearest Level 11 N CU provider to whom Bet hesda
now transfers patients is St. Mary’'s Hospital. This facility is,
by autonobile, approximtely 30-40 m nutes from Bet hesda
depending on traffic conditions. Bus transportation directly
connecting one site to the other, if it were available (which it
is not), would presumably take | onger.

30. Currently, even when it is determned that a maternity

patient should be sent to St. Mary's Hospital for pre-natal care,



the nothers are presenting for delivery at Bethesda. This occurs
because Bet hesda is geographically located in the area where they
live. The baby is born at Bethesda and a deci sion nust be nade
how best to deal with the health issues of the child.

3. O the patients referred fromBethesda to St. Mary's
Hospital for pre-natal care, only 5 percent deliver at St
Mary's. Ninety-five percent return to Bethesda for delivery even
t hough they were told to go to St. Mary's.

32. The main reason for this failure of patients to follow
up at St. Mary's Hospital is the | ack of affordable
transportation. Mny indigent wonen do not have cars or access
to them The existing facilities in PalmBeach County for Level
11 care are not reasonably avail able, appropriate, or accessible
alternatives for these patients.

33. AHCA District 9 has only three Level 111 N CU
providers. They are all in PalmBeach County, with St. Mary's
Hospital and Good Samaritan Hospital (now owned by the sane
conpany) in the northern part of the county (Wst Pal m Beach) and
West Boca in the southern part (Boca Raton).

34. West Boca is not a reasonable alternative for the N CU
patient popul ation served by Bethesda. Wst Boca does not serve
the lower income patients. In fact, Wst Boca transfers patients
wi t hout financial resources to Bethesda. West Boca transfers
i ndi gent wonen in | abor early enough so that COBRA regul ations

are net. Pertinent to this case, historically, Wst Boca



transferred indigent Level Ill N CU patients to Bethesda until
1994,

35. During the last three years, Level Il N CU utilization
at Good Samaritan and St. Mary's Hospital has averaged better
than 90 percent. To average 90 percent neans that the beds are
often full or there are nore patients than there are beds.
Accordingly, these providers are operating at what is essentially
capacity.

36. It is, therefore, not surprising that St. Mary's
Hospital supports Bethesda's CON application in this proceeding.
No existing provider wwthin District 9, including West Boca,
formal |y opposed the instant application.

37. A primary service area is the area fromwhich a
hospital draws the overwhelmng majority of its patients for a
given service and is defined by zip code |level information. The
primary service area of Bethesda for providing newborn and
neonatal services is wholly within what has been described in
this record as the southern portion of Pal m Beach County.

38. The primary service areas of West Boca and Bet hesda for
newborn and neonatal services do not significantly overlap. In
fact, 40 percent to 45 percent of these services provided by West
Boca have been to residents of Broward County. In this regard,
West Boca's neonatal services conpete nore directly with those of
Broward CGeneral Hospital than Bethesda.

39. Bethesda's NICU is currently staffed and equi pped for

10



Level |11l services. Froma nedical standpoint, the CON proposal
Will result in a quality 15-bed dual unit, which is very
efficient fromthe neonatol ogi st's standpoint.

40. The neonatol ogi sts staffing the Bethesda NI CU are
associated with the sane group serving St. Mary's Hospital and
Broward General Hospital, both Regional Perinatal Intensive Care
Centers (RPICC). This helps assure proficiency with | arge
vol unes at nore than one program

41. The nursing staff at Bethesda all have at |east two
years of Level |11 experience, and no nurse is currently hired
for the NICU wi thout that |evel of experience.

42. From a neonatal nursing care standpoint, the addition
of the three Level Il1 beds would result in quality, cost-
efficient care. The proposed conbined unit would allow for
flexibility of making daily staff assignnments and woul d enhance
care for the babies.

43. The conbi ned 15-bed NICU is | arge enough to provide
quality, cost-effective Level Il and Ill care. Bethesda has the
physi ci an staffing, nurse and therapist staffing, equipnent,
facilities, and hospital services to provide proper quality
tertiary care for these newborns.

44, Since 1993, Mease Hospital in Dunedin, Florida, has
operated a five-bed Level 1l N CU conbined with a five-bed Level
Il NICUin one room It has proven to be a quality programwth

alownortality rate. The five-bed Level 111 N CU provi des cost-

11



efficient care. There is no reason Bethesda cannot duplicate the
record Mease has denonstr at ed.

45. H gh quality, neonatal intensive care may be easier to
achieve with Level Il and Ill beds in the same roomthan wth any
ot her configuration of beds.

46. Bethesda will not be able to treat every sick baby. It
cannot care for babies requiring open heart surgery (Bethesda
does not have an open heart surgery program, for those needing
extra-corporeal nenbrane oxygenation (ECMOD, nor those seeking
pedi atric cardi ac catheterization.

47. None of the three existing Level IIl facilities in
District 9, however, has open heart surgery or ECMO avail abl e.

Li ke Bet hesda they, too, nust transfer out for these services.

48. Fortunately, the Agency rule allows a provider to make
witten arrangenents with other Level 11l providers to provide
t hose services in the sane or nearest service area. AHCA has
stipul ated that Bethesda has the appropriate witten transfer
agreenents pursuant to Rule 59C-1.042(12), Florida Admnistrative
Code.

49. For the nunber of babies to be served by Bethesda, the
ability to serve Level |1l babies will inprove the quality of
care. There are nedical risks in transferring babies from one
facility to another. When adequate staffing and facilities are
avai l abl e at the hospital of birth, transferring the infant to

anot her provi der may pose an unnecessary ri sk.

12



50. The risks inherent in transfers do not always outwei gh
the benefit. For exanple, transferring the child may del ay
certain treatnents such as use of "surfactants" which protect a
baby's lungs. Oher risks such as those associated with
mai ntaining the infant's bl ood pressure or body tenperature nmake
transfers difficult and, in sone instances, nedically
guesti onabl e.

51. Bethesda' s application for the instant CON neets the
applicable local and state health pl ans.

52. Bethesda has an established record of providing quality

care and will be well able to provide quality of care for the

services allowed by the proposed addition of three Level 111 N CU
beds.

53. It is unrealistic for Bethesda to refuse adm ssion to
patients requiring Level 1l N CU services given the historical

and current patterns of births for this District.

54. Bethesda’'s proposed addition of three Level Ill beds to
its NNCU is financially feasible both in the short- and | ong-
term

55. Bethesda' s Level IIl NICU beds will be programmatically
accessible to its patient popul ation.

56. Although 90 percent of the District 9 population is
within two hours ground travel tinme of an existing Level 1l N CU
bed, such accessibility does not consider the unique

characteristics of the indigent popul ation the proposed beds at

13



Bet hesda will serve. Mbreover, the provider who woul d ot herw se
serve the Level 111 patient under such scenario supports this
appl i cation.

57. The existing facilities providing care to the indigent
popul ati on operate at capacity and are fully utilized. The only
facility not fully utilized (West Boca) has no significant
hi story of providing care to the Medicai d/indi gent popul ation.

58. The proposed construction or renovation of the Bethesda
unit to accommodate fifteen NICU stations is reasonable. Wile
Bet hesda will have to neet certain mninmumlicensing standards in
the configuration of the NICU, it is anticipated that such
standards will be met wwth little difficulty or significant
expense to Bet hesda.

59. The unchal | enged fi xed-need pool for the batching cycle
applicable to this case was one Level |11 bed.

60. Bethesda has net all Agency requirenents regarding
“Emergency Transportation,” “Transfer Agreenents,” and “Data
Reporting Requirenments.”

61. The Agency’'s rule regarding mnimumunit size for a
Level 11l NI CU has not been net. However, this requirenment has
not been adhered to by the Agency in several instances.

62. In AHCA District 9, there are three hospitals with NI CU
Level 111 progranms. Not one of these prograns has 15 beds. St.
Mary's Hospital (a RPICC) has ten beds, Good Samaritan has eight

beds, and West Boca has five beds. The quality of care at these
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providers is presumably adequate despite the fact that they were
approved and |icensed by the Agency with less than fifteen beds.

63. Mreover, the Agency has never considered the 15-bed
m ni mum an absolute bar to the application for, or the review of,
| esser-nunbered beds.

64. In fact, the Agency approved new Level 111 N CU beds at
Mease Hospital (a five-bed unit), Wst Boca Hospital (a five-bed
unit), and Mam Baptist Hospital (a seven-bed unit) after the
rule was promul gated. Additionally, the total nunber of all N CU
beds at Mease and West Boca is |less than fifteen.

65. Thus, as stipulated in South Mam Hospital, Inc. v.

Agency for Health Care Adm nistration, Case No. 97-04875,

currently pending before the First District Court of Appeal, the
Agency has “consistently interpreted those unit size rule
provi sions as permssive.”

66. Bethesda has presented not normal circunstances
supporting this CON application which are hereby accepted. Such
ci rcunst ances include: accessibility issues for indigent or
Medi cai d not hers and babies; the |ack of Level 11l beds in the
sout hern portion of the county where 60 percent of all resident
live births are delivered; the fact that approximately one-third
of the low birth weight nothers reside in the service area for
Bet hesda yet the majority of the Level Ill beds are in the
northern portion of the county; and the fact that 30 percent of

Bet hesda’s patients are clients fromthe PHU
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67. The average occupancy rate for Level 11l N CU beds for
the year applicable to this application was 80.9 percent. As a
result, the rule mandated m ni mum average occupancy rate has been
met .

CONCLUSI ONS OF LAW

68. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedi ngs.

69. As the applicant, Bethesda has the burden of proof to
establish its entitlenment to the CON sought. Boca Raton

Artificial Kidney Center, Inc. v. Departnment of HRS, 475 So. 2d

260 (Fla. 1st DCA 1985).

70. More specifically, as stipulated by the parties,
Bet hesda nust establish, upon a weighing of all applicable and
statutory rule criteria, whether its application for a CONto
convert three general acute care beds for use as Level Il N CU
beds shoul d be approved.

71. Having weighed such criteria, it is concluded Bethesda
has net its burden.

72. Uilizing the nethodol ogy contained in Rule 59C
1.042(3)(e), Florida Adm nistrative Code, there is insufficient
nunmeric need for the proposed beds sought by Bethesda. Under the

need net hodol ogy, only one Level 111 bed could be approved.
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73. Nevertheless, this applicant has denonstrated not
normal circunstances justifying the addition of three Level II
NI CU beds.

74. The applicant has denonstrated that, when reviewed in
the context of availability, quality of care, efficiency,
accessibility, past utilization, projected utilization, and the
adequacy of other providers to neet the needs for the service
district, this proposal wll nmeet the not normal circunstances of
this district.

75. Except as to the m ninmum size of the proposed Level 11
NI CU, this applicant has denonstrated conpliance with the
applicable statutory or rule criteria. The rule criteria setting
forth a m ninmum size of 15 beds for a new Level 1l N CU cannot
be net.

76. Rule 59C-1.042(5), Florida Adm nistrative Code,
provi des:

MnimmUnit Size. Hospitals proposing the
establi shment of new Level |11 neonat al

i ntensive care services shall propose a Leve
1l neonatal intensive care unit of at |east
15 beds, and should have 15 or nore Level |

neonatal intensive care unit beds. A
provi der shall not normally be approved for

Level 111 neonatal intensive care services
only. Hospitals proposing the establishnent
of new Level 11 neonatal intensive care

services only shall propose a Level |

neonatal intensive care unit with a m ni num
of 10 beds. Hospitals under contract with

t he Departnent of HRS Children's Medical
Services Program for the provision of

regi onal perinatal intensive care center or
st ep-down neonatal special care unit care are
exenpt fromthese requirenents.

17



77. Notwi thstanding the clear |anguage of this rule, the
Agency has allowed and granted applications for new Level 11
NI CU beds bel ow the 15-bed m ninum size. The instant application
must be reviewed in the same context given the Agency’ s deci sions
wherein it has granted Level 111 N CU beds bel ow the m ni num
size. As such, it nust be concluded the Agency has the authority
to grant approval of the instant application.
78. Neither Mease Hospital nor West Boca will offer the
| evel of indigent care to which this applicant proposes to be
bound. Neither unit had nore expertise nor quality of care than
that as denonstrated by Bethesda. Neither facility was
contractually obligated to provide services through a county-w de
network seeking to assure adequate nedical accessibility for its
residents. Bethesda's application seeks to serve the popul ation
needing its services nost.
79. N CU services are defined as a tertiary health service.
Section 408.032(20), Florida Statutes, provides:
(20) "Tertiary health service" neans a health
service which, due to its high level of
intensity, conplexity, specialized or limted
applicability, and cost, should be limted
to, and concentrated in, a limted nunber of
hospitals to ensure the quality,
availability, and cost-effectiveness of such
service. Exanples of such service include,
but are not limted to, organ
transpl antation, specialty burn units,
neonatal intensive care units, conprehensive
rehabilitation, and nedical or surgical
services which are experinental or

devel opnental in nature to the extent that
t he provision of such services is not yet
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contenplated within the comonly accepted
course of diagnosis or treatnent for the
condi tion addressed by a given service. The
agency shall establish by rule a list of all
tertiary health services.

80. In this case, Bethesda has denonstrated there will be
sufficient volunme and proper expertise to ensure quality of care
for the proposed Level Il N CU beds. Mreover, the unit size
shoul d be sufficient to pronote quality care. The conbi ned
fifteen-bed unit will performw th enhanced efficiency and
scheduling. Al N CU babies should benefit fromthis approach.
In this instance, limting these services to other providers wll
serve no purpose.

81. Having considered the evidence presented and the
argunent of counsel, it is concluded Bethesda has denonstrated by
a preponderance of the conpetent, substantial evidence, that the
Agency shoul d grant CON application Nunber 8235 and allow this
applicant to convert three general acute care beds to three Level

[1'l NICU beds, so that its conbined NICU will total 15 beds.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it i s RECOMVENDED

That the Agency for Health Care Adm nistration enter a final
order approving CON application Nunber 8235 with the condition
t hat Bet hesda provi de indigent/Medicaid care as proposed in the

appl i cation.
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DONE AND ENTERED this 24th day of February, 1998, in

Tal | ahassee, Leon County, Florida.

J. D. PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 24th day of February, 1998.
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COPI ES FURNI SHED

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
Fort Knox Building 3

2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308-5403

Paul J. Martin, GCeneral Counsel
Agency for Health Care Adm nistration
Fort Knox Building 3

2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308-5403

Richard A Patterson, Esquire

Agency for Health Care Adm nistration
Fort Knox Building 3

2727 Mahan Drive, Suite 3407B

Tal | ahassee, Florida 32308-5403

Kenneth F. Hof fman, Esquire

M Chri st opher Bryant, Esquire

Certel, Hoffman, Fernandez & Cole, P.A
Post O fice Box 6507

Tal | ahassee, Florida 32314-6507

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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